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IN THE COURT OF THE SESSIONS JUDGE :::::::::::::: NALBARI 

 

  Present: Mrs. S. Begum. 
    Sessions Judge 
    Nalbari. 

 

SESSIONS CASE NO : 67/12 

u/s-302/201/34 IPC 

                               

   State of Assam …............Complainant  

                                    -Vs- 

   1) Dino Ali 

   2) Maharuddin Ali..........….Accused person    

                       

Appearance :-  

 For the prosecution : Mr. D. Barman, Learned PP  
 For the defence : Mr. S. Sarma, Advocate. 

   
 Date of Argument : 30/10/2018. 

 Date of Judgment : 14/12/2018. 

 

 
 

J   U   D   G   M   E   N   T 
 

1. The prosecution case which is reflected in the ejahar lodged by one 

Bipad Ali on 06/03/11 is that on 02/03/11 at about 7:00 PM his son Anar 

Hussain was called by the sister of accused Maharuddin to their house for 

some discussion relating to some business matter. It is alleged that as his 

son did not return back till 12:00 midnight so the family members searched 

for his son Anar but Anar could not be traced out till the evening of the next 

day. As the informant could know from a special source that Anar was killed 

by accused Maharuddin, Usman Ali, Dino Ali, Akmat Ali and Omar Ali and 

several other persons for some old grudge relating to business matter and 

they concealed the dead body of Anar, so the informant lodged the ejahar 
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at Sialmari OP. On the strength of the ejahar Sialmari PS Case No. 2/11 u/s- 

302/201/34 IPC has been registered. 

 

2. Police force set into motion and on completion of the investigation 

submitted charge sheet against accused Dino Ali and Maharuddin Ali u/s- 

302/201/34 IPC.  

 

3. While the accused persons entered into their appearance before the 

CJM, Nalbari in GR Case No. 211/11 (corresponding to Sialmari PS Case No. 

2/11)  the learned CJM, Nalbari committed the case to the sessions court as 

the case is exclusively triable by the court of sessions.  

 

4. While the accused appeared before the sessions court my learned 

predecessor getting prima-facie materials  framed charge u/s- 302/201/34 

IPC against the accused persons and the same was read over to the 

accused to which  they pleaded not guilty and claimed to be tried.  

 

5. Prosecution to bring home the charge against the accused examined 

as many as 7 witnesses  including the MO and I/O. Case of the accused is 

of denial. The accused did not adduce any evidence. 

 

6.   POINTS FOR DETERMINATION 

 

i) Whether the accused persons, in furtherance of their common 

intention, on 02/03/11 at night at Dakhin Kurihamari village under 

Sialmari PS  committed murder of Anar Hussain  by intentionally 

causing his and thereby committed an offence punishable u/s- 

302/34 IPC? 

ii) Whether the accused persons, in furtherance of their common 

intention,  on the same day, time and place knowing that the 

offence of murder has been committed caused certain evidence 

connected with the said offence, namely the dead body of Anar 

Hussain buried it to screen from legal punishment and thereby 

committed an offence punishable u/s- 201/34 IPC? 
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DECISION AND REASON THEREOF 

 

7. I have heard argument put forwarded by the learned counsel for 

both the sides and scrutinized the evidence on record carefully. The learned  

defence counsel to establish the innocence of the accused argued on 

several counts. It is strenuously argued that in the instant case there is no 

eye witness and the whole case is based on the circumstantial  evidence. It 

is submitted that the circumstantial evidence does not form a complete  

chain so as to establish guilt of the accused and merely on the basis of 

some of the circumstantial evidence, which is also not proved beyond 

reasonable doubt, the court should not convict the accused persons. It is 

submitted that there is material contradiction between the testimony of the 

witnesses with their earlier statement before the I/O. It is also argued that 

there is major discrepancies between the testimonies of the prosecution 

witnesses and their evidence is not cogent and reliable so as to record 

conviction of the accused persons. It is also submitted that witness PW-1 

Suryabhanu Begum, PW-2 Bipad Ali, PW-4 Habibur Rahman, PW-6 Iman Ali, 

PW-7 Nurul Haque Ali are the close relatives of the deceased and they are 

very much interested witness and it is not safe enough  to convict the 

accused persons on the basis of the testimonies of these witnesses. It is 

also submitted that accused persons were not present at the village on the 

date of occurrence and that they were not involved with the commission of 

the crime. 

 

8. Per contra the learned PP submitted that prosecution has 

established a case u/s- 302/201/34 IPC beyond all reasonable doubts 

against the accused persons. It is submitted that there may be some minor 

contradiction in the testimonies of some of the witnesses with that of their 

earlier statement before the I/O but the same does not go to the root of 

the case so as to demolish the case. He urged this court to convict the 

accused persons under the above sections. 
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9. On the backdrop of the above arguments now let me discuss and 

appreciate the testimonies of the witnesses to ascertain how far their 

testimonies are reliable. First of all let me discuss the testimony of PW-1 

Suryabhanu Begum who is the wife of the deceased. She during her 

evidence narrated that on the day of incident daughter of accused called 

her husband Anar from her residence and her husband did not return back. 

As her husband did not return back  she searched for her husband but he 

could not be traced out. 6 days after the incident, the dead body of her 

husband was found at the paddy field in buried condition. It is disclosed 

that she suspected that her husband was killed by the accused persons. 

She during cross examination revealed that her husband was called by the 

daughter of the accused for the purpose of making a telephone call using 

the mobile of her husband. It is denied by her that she did not state before 

the police that her husband was called by the daughter of the accused for a 

telephone call and that 6 days after the incident the dead body of her 

husband was recovered.  

 

10. PW-2 Bipad Ali, who is the informant cum father of the deceased, 

narrated during his evidence that on the date of incident he was out of 

station. While on the next day he returned back to his residence and 

inquired about his son then his daughter-in-law informed him that Manjar 

Begum, daughter of accused Dino, called his son Anar at about 6-30 pm on 

the day of incident and he accordingly went there but did not return back. 

He inquired about his son but could not traced out his son. On the next day 

he went to the residence of accused Dino and Maharuddin but they were 

not found present at their house. As he could not trace out his son so he 

filed the FIR. It is disclosed that 6 days subsequent to the incident dead 

body of Anar was recovered from the paddy field of accused Dino. He was 

cross examined at length. During cross examination he revealed that his 

daughter-in-law Suryabhanu informed him about the incident on the next 

day of missing of his son but he did not see the incident. It is denied by him 

that he did not state before police that the daughter of Dino call his son in 

the pretext of making telephone call and that the dead body of his son was 

recovered form the paddy field of accused Dino.  
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11. PW-3 Thandu Ali disclosed during his evidence that about 1½  year 

ago on a Wednesday while he went to Kalarchar market for marketing then 

he noticed Anar Hussain returning towards his house after purchasing meat. 

On the next day he could know form the wife of Anar that accused Dino Ali 

called Anar to their house. It is also disclosed by him that wife of Anar 

though visited the house of accused Dino Ali on 3 occasions at night but he 

did not find Anar. It is disclosed by him that he also went in search of Anar 

but did not find him. It is revealed by him that on the date when Anar 

became untraced i.e is on Wednesday the accused Dino along with his three 

sons cultivated Jawa paddy at his cultivable land measuring 6 katha within 

the night.  However, later on villagers suspected that dead body of Anar 

was buried in the cultivable land of the accused and so villagers dug the 

land but did not see the dead body. On the next day wife of Anar went to 

the said field along with dog and with 3/ 4 other persons and from the said 

field recovered the dead body of Anar. They suspected the accused persons 

as the murderer of Anar as accused Dino Ali called Anar from his house and 

as dead body was recovered from the cultivable land of the accused and 

also as the accused persons fled away from their house. They brought the 

dead body to the civil hospital and thereafter police sent the dead body to 

GMCH for postmortem. This witness was cross examined in detail. During 

cross examination it is denied by him about not revealing before police that  

On the next day he could know from the wife of Anar that accused Dino Ali 

called Anar to their house;  that wife of Anar though visited the house of 

accused Dino Ali on 3 occasions at night but he did not find Anar, that he 

also went in search of Anar but did not find him; that on the date when 

Anar became untraced that is on Wednesday the accused Dino along with 

his three sons cultivated Jawa paddy at his cultivable land measuring 6 

katha within the night; that however, later on villagers suspected that dead 

body of Anar was buried in the cultivable land of the accused and though 

dug the land did not find the dead body; that on the next day wife of Anar 

went to the said field along with dog and 3/ 4 other persons and from the 

said field recovered the dead body of Anar; that they suspected the 

accused persons as the murderer of Anar as accused Dino Ali called Anar 



6 of 24  

 

from his house and as dead body was recovered from the cultivable land of 

the accused and also as the accused persons fled away form their house. 

I.O proved the above contradiction while I.O was  confronted with the 

above contradiction. Due to the major contradictions his evidence is not 

found reliable. It also does not appear from his evidence that he was 

present at the place while villager alleged to have dug the land as well as 

while on the subsequent day the dead body was alleged to be recovered. 

His evidence is found to be not cogent and reliable.  

 

12. PW-4 Habibur Rahman disclosed during his evidence that Bipad Ali's 

son Anar was called by Dino and Mahiruddin at night and they committed 

murder of Anar. He also disclosed that accused persons after committing 

murder of Anar Hussain buried the dead body after ploughing their  

cultivable land and kept the ploughing instruments over the said place.  Bad 

odour came out from the said place and flies were gathered at the said 

place. He also came to the said place and noticed huge gathering of 5000 

people. Police came and as per direction of police land was dug and the 

dead body was brought out from the said place. During cross examination 

he admitted that he did not state before police that Bipad Ali's son Anar was 

called by Dino and Mahiruddin at night and committed murder; that 

accused persons after committing murder of Anar Hussain buried the dead 

body after ploughing the land and kept the ploughing instruments over the 

said place;  bad odour came out from the said place and flies were 

gathered at the said place; that he also came to the said place and noticed 

huge gathering of 5000 people; that police came and as per direction of 

police land was dug and the dead body was brought out from the said 

place. He replied that he did not speak the above facts before police as 

police did not ask him about the said facts. He admitted during cross that 

informant is his father-in-law. The above contradictions on material points in 

his evidence with his earlier statement makes his statement unworthy of 

credence.  

 

13. PW-5 Abdul Aziz during his evidence narrated that on the date of 

occurrence Manjira Begum the daughter of accused Dino Ali called Anar 



7 of 24  

 

from his house and brought him to the house of the accused Dino at about 

7pm. It is disclosed that the accused persons after committing murder of 

Anar buried his dead body at their cultivable land and kept ploughing 

instruments over the said land. It is also disclosd by him that  in the said 

incident Usman, Akmad and Omar Ali were also involved. He revealed that 

he and the villagers suspecting that in the place, where ploughing 

instruments were kept, the dead body might have been buried, while dug 

the said land, noticed one portion of hand of dead body in the said land and 

immediately informed the matter to police. Getting the information police 

arrived at the spot and with the help of villagers dug out the dead body 

from the said land. After postmortem on the dead body funeral of the 

deceased was performed. He during cross examination denied that he did 

not state before police that  accused persons after committing murder of 

Anar buried his dead body at their cultivable land and kept ploughing 

instruments over the said land; that in the said incident Usman, Akmad and 

Omar Ali was also involved; that  he and the villagers suspecting that in the 

place, where ploughing instruments were kept, the dead body might have 

been buried dug the said land and noticed one portion of hand of a dead 

body in the said land and immediately informed the matter to police; that 

getting the information police arrived at the spot and with the help of 

villagers dug out the dead body. The above contradictions were not 

confronted to the I.O and the defence failed to prove the contradictions.  

 

14. PW-6 Iman Ali stated in his evidence that about 3 years ago he went 

to a place situated at a certain distance from his house for plucking the 

seedling of paddy (kothia) and at about 7.30 pm he completed the plucking. 

Thereafter he returned back to his house and thereafter he went to his 

cultivation field for keeping the seedling in the wet condition at the water of 

the cultivation field. It is disclosed that while he kept the seedlings in the 

water of his cultivation field then he heard some sound at the field near his 

land. He disclosed that as it was dark at that time so he inquired who was 

there? It is revealed that at that moment accused Dino replied that it was 

him (Dino). He revealed  that as Dino is his neighbour so he recognized his 

voice. While he inquired the accused Dino why he came to the field then 
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Dino replied that as his sons left the tether at the field so he came to his 

field to bring the said tether. He also stated that accused Dino also inquired 

him what he was doing and then he replied that he was wetting the 

seedling. Thereafter Dino asked him to leave for his house and then he 

(PW-6) replied that he would go to his house through his land and asked 

Dino to go to his house. Thereafter he left the said place and returned back 

to his house. It is revealed that at night after taking dinner the accused 

Dino again came to his house and repeated that as his sons left the tether 

at the field so he went to the field to bring the same. Accused Dino left his 

house after taking betel-nut. On the next day he went to a place called 

Bahari in the district of Barpeta and in the afternoon while returned back he 

could know from his wife that Dino's daughter called Anar to their house 

and that Anar became traceless since then. 5 days later the dead body of 

Anar was recovered from the cultivation field of accused Dino. He noticed 

the dead body while police dug out the dead body. It is admitted by him 

during cross examination that Suryabhanu is his niece. It is denied by him 

that he did not state before police that he went to pluck 'Kathia' and 

completed his work at 7-30 pm and thereafter he returned back to his 

house and went to his cultivation field for keeping the seedling in the wet 

condition at the water of the cultivable field; that while he kept the 

seedlings in the water of his cultivation field then he heard some sound at 

the field near his land; that as it was dark at that time so he inquired who 

was there?; that at that moment accused Dino replied that it was 

him(Dino); that as Dino is his neighbour so he recognized his voice; that 

while he inquired the accused Dino why he came to the field then Dino 

replied that as his sons left the tether at the field so he came to bring the 

said tether. He denied about not stating before police regarding the fact 

that at night after taking dinner the accused Dino again came to his house 

and repeated that as his sons left the tether at the field so he went to the 

field to bring the same. He also denied that he did not state before police 

about visiting Bahari. He however admitted that he did not state before 

police that Dino asked him what he was doing; and that accused Dino took 

betel-nut at his house. The contradictions however was not confronted to 

the I.O by defence and the contradictions were not proved. 
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15. PW-7 Abdul Rouf who has been declared hostile by the prosecution 

stated during his evidence that the incident happened about 3-4 years ago. 

He could know from the villagers that police arrived at their village to 

investigate about a murder and he could know from police and villagers that 

dead body of Anar was recovered in the pit of a field. This witness was 

declared hostile by the prosecution. During cross examination by the 

prosecution he denied that he stated before police that on 12/03/11 police 

of Sialmari PS arrested Md. Dino Ali and Mohuruddin Ali for committing 

murder of Anar Hussain; that accused Dino and Mohuruddin confessed in 

presence of him that both of them killed Anar on 02/03/11 in the evening; 

that in the murder of Anar no other persons were involved. He admitted 

that accused Dino called him as “dada”, “uncle” and “tawoi” and accused 

Mohuruddin called him as “bardeka”.  

 

16. PW Nurul Haque Ali testified that the occurrence happened about 2 

½ years ago in one Wednesday but at that time he was not present in his 

village. During that period he was at a different “char” and returned back to 

his house on Saturday. After coming to house he could know that Dino Ali's 

daughter called Anar to their house and since then Anar was missing. It is 

disclosed that on the next Monday while he was ploughing at his own land 

then villagers along with police dug out dead body of Anar from the land of 

Dino Ali. He disclosed that his daughter got married with the eldest son of 

the informant.  He also admitted that he could know about the fact that 

Dino's daughter brought the deceased to the house of the accused from 

Mandal Ali, Fazar, Ismail, Moyan Ali, Safar Ali, Taiz Uddin and Makbul. It is 

admitted by him that he did not state before police that Dino Ali's daughter 

called Anar to their house and since then Anar was missing. 

 

17. PW-8 Dr. R. Chaliha, who performed the postmortem on the dead 

body of Anar Hussain, on 9/3/11 testified during his evidence that the dead 

body was highly decomposed and full of maggots. He disclosed that the 

cause of death could not be determined due to advanced decomposition of 
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the dead body. It is disclosed that time since death is 7 to 14 days. He 

exhibited Ext-1 as the postmortem report. 

 

18. PW-9 Pulen Das, who is the I/O of this case testified during his 

evidence that on 06/03/11 on receipt of an ejahar from Bipad Ali he 

registered Sialmari PS case 02/11. He exhibited Ext-2 as the ejahar. He 

visited the PO which is the court yard of Dino Ali's house situated at 

Kurihamari Char. He prepared the sketch map of the PO and recorded 

statements of 7 witnesses. It is disclosed by him that On 07/03/2011 he got 

information from secrete source that a human dead body was found in 

buried condition in the paddy field of accused Dinu Ali. Thereafter he along 

with the Circle Officer Barkhetri, Diganta Baishya visited the paddy field of 

accused Dinu Ali and noticed that one hand of the  dead body was visible as 

that was outside the ground where the dead body was buried. He recovered 

the dead body of Anar from the said place. It is disclosed that inquest on 

the dead body was prepared by Diganta Baishya, the Circle Officer Barkhetri 

in his presence vide  Ext-4. He exhibited Ext-5 as the dead body challan. It 

is revealed by the I/O that he prepared sketch map of the place where from 

the dead body was recovered. He exhibited Ext-6 is as the said sketch map. 

He also recorded the statement of some witnesses at the said place and he 

sent the dead body for postmortem. He disclosed that he on completion of 

investigation getting material  u/s- 201/302/34 IPC submitted CS against 

accused Dinu Ali and Maharuddin Ali. He exhibited Ext-7 as the charge 

sheet.  He revealed that witness Suryabhanu Begum did not disclose before 

him that 6 days subsequent to the incident, dead body of her husband was 

recovered. He also disclosed that witness Bipad Ali did not disclose before 

him that the dead body of his son was recovered from the paddy field of 

Dinu Ali; and that one Amjad Ali supplied theft articles to his shop for which 

his son Anar field a Case. The I/O also revealed that witness Thandu Ali did 

not disclose before him that he could know from wife of deceased Anar that 

accused Dinu Ali called Anar to his house; that wife of Anar disclosed before 

him that she visited the house of accused Dinu Ali 3 times at night but did 

not get any information of Anar; that on that very night accused Dinu and 

his 3 sons planted “Jawa” paddy at his paddy field; that approx. 6 kathas of 
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land they cultivated on that night; that the villagers on suspecting that Anar 

was buried at the cultivable land of the accused Dinu, dug the land; and 

that on the next day wife of decease Anar being accompanied by dog, 

visited the said field along with 3-4 other persons and recovered the dead 

body from the field. 

 

19. On the backdrop of the forgoing evidence on record now let me 

decide whether prosecution has been able to bring home the charge against 

the accused or not.  

 

20. In the instant case there is no eye witness. The prosecution case 

rests on the circumstantial evidence. 

 

21. In the case of Sharad Birdhichand Sada Vs State of Maharasthra, 

[1984] 4 SCC 116, the Apex Court discussed the conditions which must be 

fully established before conviction can be based on circumstantial evidence. 

They are :-  

(I) The circumstances from which the conclusion of guilt 

is to be drawn should be fully established. The 

circumstances concerned 'must' or 'should' and not 

'may be' established; 

(II) the facts so established should be consistent only 

with the hypothesis of the guilt of the accused,that is 

to say, they should not  explain on any other 

hypothesis except that the accused is guilty; 

(III) the circumstances should be of a conclusive 

nature and tendency; 

(IV) they should exclude every possible hypothesis 

except the one to be proved; and  

(V) there must be a chain of evidence as complete as not 

to leave any reasonable ground for the conclusion 

consistent with the innocence of the accused and 

must show that in all human probability the act must 

have been done by the accused.  



12 of 24  

 

 

 

22. So the law is clear that a person can be convicted on the basis of 

circumstantial evidence if the chain of circumstance is so complete that 

except the guilt of the accused there cannot be any other hypothesis. On 

the back drop of the above settled principle now let me discuss about the 

circumstances which prosecution has been able to establish.  

 

23. From the evidence of PW1 Suryabhanu Begum who is the wife of 

the deceased it appears that she claimed that on the night of occurrence 

her husband was called by the daughter of accused Dino to their residence. 

Though no other witnesses saw the daughter of accused Dino calling the 

deceased to the house of the accused yet for the said fact the testimony of 

PW-1 cannot be disbelieved because as the deceased was called in the 

evening so neighbours might not have noticed daughter of Dino calling the 

deceased to their house. There is no contradiction in her testimony with the 

statement before the I/O relating to the fact that daughter of accused 

coming to her house called her husband to their house. The accused also 

during their statement u/s- 313 CrPC admitted the said fact. Accused Dino 

replied during placing the incriminating evidence to him at the time of 

recording 313 that he heard that his daughter called the deceased to their 

house on the date of occurrence. The other accused also admitted the said 

fact. The evidence of the PW- 2 Bipad Ali also corroborated the evidence of 

PW-1 relating to the fact that Anar was called by the daughter of Dino Ali to 

their house  on the evening of the date of occurrence at about 6-30 pm. It 

is also found from his evidence that he was informed about the said fact by 

PW-1. Defence could not show anything during cross of these witnesses to 

raise doubt regarding their evidence in this respect. The ejahar also 

corroborated the above evidence of PW-1 and PW-2. By cogent and reliable 

evidence of PW-1 and PW-2 the prosecution has established the fact that 

Dino Ali's daughter called the deceased Anar to their house in the evening 

of the date of occurrence. 
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24. PW-1 Suryabhanu Begum revealed that her husband Anar who was 

called by the daughter of the accused Dino to the house of the accused did 

not return back to his house and that since that night he was missing. The 

informant PW-2 Bipad Ali also testified that on the next day of incident 

while he returned back to his house he could know from his daughter in law 

that his son Anar was called by Manjira Begum daughter of accused Dino to 

their house on the previous day at about 6-30 pm and that he did not 

return back. He also disclosed that he went to the residence of the accused 

persons on the next day but could not trace out his son.  PW-3 Dhandu Ali 

also testified that he could know about the fact that deceased Anar became 

untraced since the day he was called by the daughter of Dino Ali to their 

house.  

 

25. The evidence of above witnesses made it clear that in the evening of 

the date of occurrence while deceased was called to the house of accused 

Dino by the daughter of accused Dino  since that evening after going to the 

house of accused Dino the deceased became untraced.  

 

26. From the evidence of PW-5 Abdul Aziz  it transpires that he along 

with some villagers dug the cultivable land of the accused where ploughing 

instruments were kept suspecting that the dead body of Anar was buried in 

the said land. It also transpires that while the said land was dug then 

portion of hand of a dead body was noticed by them and they immediately 

informed the matter to police. It also appears that he claimed that police 

came to the said place and with the help of the villagers police dug out the 

dead body from the said place. Though the defence put suggestion to this 

witness to show that he did not state the above fact before the I/O and 

wanted to say that his evidence is contradictory with the statement before 

the I/O, yet not a single contradiction in the testimony of this witness with 

the statement before the I/O could be established by the defence side. 

Nothing is found why this witness will falsely depose. He is an independent 

witness and defence could not bring out   anything that he has any enmity 

with the accused so as to falsely implicate the accused. His evidence is 

found to be cogent and reliable. His evidence relating to the recovery of the 
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dead body of the deceased Anar from the cultivation field of Dino by 

digging out the land by police with the help of the villagers is fully 

corroborated by PW-6 Iman Ali who claimed that he was present at the said 

place at the time of recovery of the dead body of Anar after five days of his 

missing. There is no contradiction between the testimony of the these 

witnesses to that of their earlier statements before the I.O and the defence 

also nowhere during the cross examination of these witnesses denied their 

presence at the time of recovery of the dead body from the cultivation field 

of Dino. Non denial of the above fact amounts to admission. Though PW-6 

is admittedly the uncle of the wife of the deceased yet for the said reason 

his testimony cannot be disbelieved. Nothing could be elicited about having 

any enmity between him and  the accused Dino so as to falsely implicate 

the accused person. Defence counsel submitted that PW-6 being the 

relative of deceased is a very much interested witness and his evidence 

should not be relied upon without corroboration from independent corner. 

In this regard let me reflect the settled principle of law laid down by apex 

court. 

 

27. By a Catena of decisions, Hon'ble Supreme Court makes it clear that 

there is no bar in recording conviction upon the testimony of close relatives 

of the deceased if the evidence is reliable. Only the court has to scrutinize 

such evidence carefully prior to recording conviction on such testimony. In 

cases of high enmity between the parties only the court should look for 

corroboration as a rule of prudence. 

  

28. In the case of Dalip Singh & others – versus – the State of Punjab, 

AIR 1953 SC 364, it has been laid down as under:  

  “ A witness is normally to be considered independent unless 

he or she springs from sources which are likely to be tainted and that 

usually means unless the witness has cause, such an enmity against the 

accused, to wish to implicate him falsely. Ordinarily, a close relation would 

be the last to screen the real culprit and falsely implicate an innocent 

person. It is true, when feelings run high and there is personal cause of 

enmity, that there is a tendency to drag in an innocent person against 
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whom a witness has a grudge along with the guilty, but foundation must be 

laid  for such a criticism and the mere fact of relationship far from being a 

foundation is often a sure guarantee of truth.” 

   

29. In the case of State of Uttar Pradesh Vs Binode Kumar, 1992 Cri, L J 

1115, the Hon'ble Apex Court held as follows:  

  “ Mere interestedness by itself is not valid ground for 

discarding or rejecting the sworn testimony and nor can it be laid down as 

an invariable rule that interested evidence can never form the basis of 

conviction. What all that is necessary is that the evidence of interested or 

related witnesses should be subjected to a very careful scrutiny with 

extreme care and caution and if on such scrutiny the testimony is found to 

be intrinsically reliable then that evidence may be relied upon in the 

circumstances of the particular case to base a conviction thereon”.  

 

30. So it is well established law that there is no bar to convict a person 

on the strength of evidence of a relative and interested witness but prior to 

that careful scrutiny of the said testimony is needed.  

 

31. In the instant case neither there is any contraindication between 

testimony of this witness PW-6 to his earlier statement before  the I/O nor 

anything could be brought out during cross examination to shake the 

credibility of this witness. Apart form this his evidence is fully corroborated 

by PW-5 Abdul Aziz. So it can be safely concluded that in spite of he being a 

close relative of the deceased his evidence can be accepted by this court 

without any hesitation.  

 

32. The testimony of the I/O brings credence to the testimony of this 

PW-5 Abdul Aziz and PW-6 Iman Ali. The I/O testified that on 7/3/11 he got 

an information from a secrete source that a human body was found in 

buried condition in the paddy field of Dino and getting the said information 

he immediately visited the paddy field of Dino Ali with Circle Officer Diganta 

Baishya and noticed portion of one hand of the dead body which was visible 

as it was outside the ground where the dead body was buried. He also 
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disclosed that after digging out the said land dead body of a male person 

was recovered from the said place. The I/O is an official witness and 

nothing is found why being an official witness he will disclosed falsely 

regarding recovery of the dead body from the paddy field of Dino Ali.  So 

the evidence of PW-5 and PW-6 are found to be corroborated by the the 

I/o. I find nothing to disbelieve their testimonies. The evidence of PW-6 

Iman Ali shows that he specifically disclosed that the dead body which was 

recovered from the field of accused Dino belongs to Anar.  

 

33. The evidence of the I/O also shows that the dead body which was 

recovered from the field of Dino Ali was identified as the dead body of Anar, 

son of Bipad Ali by Nurul Haque  Ali who is the relative of the deceased. 

The I/O also exhibited Ext-4 as the inquest report. The evidence of PW-7 

Nurul shows that he was the witness to the inquest and he revealed that 

police recovered the dead body of Anar from the land of Dino and he put 

his thumb impression in the inquest report. It appears from his evidence 

that the deceased was the brother of his son-in-law Kalam and so there 

cannot arise any doubt regarding identification of the dead body by this 

witness. Inquest report Ext-4 shows that the dead body was recovered on 

7/3/11 i.e  after five days of missing of Anar. So it is established by 

prosecution that the dead body of Anar was recovered from the cultivation 

field of Dino five days subsequent to the missing of Anar and that the dead 

body belonged to deceased Anar.  

 

34. From the evidence of PW-6 Iman Ali it is noticed that he claimed 

that on the date of occurrence at night after 7:30 pm prior to taking dinner 

he went to his own cultivation field for keeping the seedling of paddy 

(kathia) at the water of the cultivation field and at that particular time he 

heard sound from the near by field. His evidence shows that as it was dark 

so he inquired who was there.  It is revealed that at that moment accused 

Dino replied that it was he (Dino). He revealed  that as Dino is his 

neighbour so he recognized his voice. While he inquired the accused Dino 

why he came to the field then Dino replied that as his sons left the tether at 

the field so he came to the field to bring the said tether. He also stated that 
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accused Dino also inquired him what he was doing and then he replied that 

he was wetting the seedling (kathia). Thereafter Dino asked him to leave 

for his house and then he (PW-6) replied that he would go to house 

through his land and asked Dino to go to his own house.  It is disclosed 

that as Dino is his neighbour so he could recognize him from his voice. So it  

appears that  from the voice of the person who was at the nearby field he 

could know that it was accused Dino Ali who was the person present at the 

nearby field at that time. It appears that there was a long conversation 

between him and accused Dino. As Dino is disclosed to be his neighbour so 

doubt cannot arise that PW-6 recognized the voice of the person who was 

at the nearby field at that time. Thereafter he left the said place and 

returned back to his house. It is revealed that at night after taking dinner 

the accused Dino again came to his house and repeated that as his sons left 

the tether at the field so he went to the field to bring the same. So it also 

appears from the evidence of PW-6 that on that very night after returning 

back from the field and after taking dinner he again got the opportunity to 

be clear that it was accused Dino Ali who was present at the field while he 

visited his own field after 7-30 pm for wetting the seedling. The aforesaid 

evidence of witness Iman Ali could not be shaked by defence in spite of 

thorough cross examination. Though defence argued that this witness is not 

a reliable witness as there is major contradiction  between his evidence and 

his statement before the I/O yet the defence side  failed to confront the 

contradiction before the I/O and failed to prove the contradiction. There is 

also no suggestion on the part of the defence side that PW-6 deposed 

falsely about meeting Dino Ali at the nearby field while he kept the seedling 

in his own field after 7-30 pm of the day of incident. The evidence of the 

PW-6 regarding identification of Dino Ali from the conversation at the field 

is found to be cogent and reliable. 

 

35. In Kirpal Singh VS. State of U.P. [AIR 1965 SC 712], the Hon'ble 

Supreme Court, while dealing with the question of voice identification, 

observed as follows : 

 “4... it is true that the evidence about the identification of a person 

by the timbre of his voice depending upon subtle variations in the overtones 
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when the person recognizing is not familiar with the person recognized may 

be somewhat risky in a criminal trial. But the appellant was intimately 

known to Rakkha Singh and for more than a fortnight before the date of the 

offence he had met the appellant on several occasions in connection with 

the dispute about the sugarcane crop. Rakkha Singh had heard the 

appellant and his brother calling Karam Singh to come out of the hut and 

had also heard the appellant, as a prelude to the shooting referring to the 

dispute about sugarcane.” In the light of the above observations, the 

Supreme Court found that the voice identification of the accused by a 

witness, whose credibility had otherwise been accepted by the courts 

below, was not improbable. This principle was also applied in Mohan Singh 

VS. State of Punjab, [AIR 2011 SC 3534]. In that case, voice identification 

was accepted, inter alia, on the ground that there was no evidence adduced 

to challenge the evidence of the witness that he had acquaintance with the 

accused and that he knew the voice of the accused.   

   

36. In the instant case at our hand also regarding credibility of the 

testimony of PW-6 that he could recognize the voice of the accused Dino is 

no doubt can arise. Prosecution established the fact that it was Dino Ali who 

was at his cultivable field on the particular night  i.e  the night of missing of 

Anar/ on the night of occurrence after 7.30 pm.   

 

37. In the instant case, the accused persons during their statement u/s- 

313 CrPC took the plea of alibi and stated that they were not present at the 

village on the date of incident. However, the evidence of PW-6 Iman Ali 

shows that accused Dino Ali was at his own field at the village on the 

particular night of occurrence after 7-30 pm. The defence side could not 

dislodge the evidence of PW-6 Iman Ali regarding the fact that accused 

Dino Ali was present at his own cultivation field on the night of occurrence 

after 7-30 pm. The accused Dino Ali did not adduce any rebuttal evidence 

to dislodge the evidence of PW-6 Iman Ali. So the accused Dino failed to 

establish the plea that he was not present at the place of recovery of the 

dead body on the very night of the occurrence.  
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38. In Sahabuddin & another Vs state of Assam Hon'ble Supreme Court 

decided that against the accused as plea of alibi could not be established by 

accused. 

 

39. In the instant case following circumstances are established by the 

prosecution against accused Dino beyond doubt.  

  (I) that the accused Dino Ali's daughter on the date of 

occurrence called Anar Hussain from his house at about 6-30 pm to their 

house.  

  (ii) Anar did  not return back at that night and his 

whereabouts could not be traced out by the family members and the 

villagers till recovery of the dead body on 07/03/2011. 

  (iii) in the night of occurrence after 7-30 pm PW-6 Iman Ali 

while went to his cultivation field to keep seedling (kathia) in his own 

cultivation field then he heard some sound from the nearby cultivation field.  

  (iv) conversation was going one between PW 6 and the 

person who was near the field of his cultivation field on that night of 

occurrence. 

  (v) Dino Ali on inquiry informed him that he came to  his 

field as his son left the tether at the field.  

  (vi) from the conversation with the said person PW 6 could 

know that it was Dino Ali who was there in the field near his land.  

  (vii) on the same night Dino Ali again came to the house of 

PW-6 and repeated the fact that he went to the field as his son left the 

tether at the field.  

  (viii) PW-5 Abdul Aziz and some of the villagers while digging 

the cultivation land of accused Dino Ali on suspicion as ploughing 

instrument were kept over the said land noticed one portion of hand of 

dead body in the said land of Dino Ali.  

  (ix) the matter was informed to the police and PW-9 the I/O 

on 7/3/11 came to the said cultivation field of Dino Ali and noticed portion 

of one hand of dead body which was  visible as that was out side the 

ground where the dead body was buried.  
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  (x) PW-6  Iman Ali PW-5 Abdul Aziz PW-9 I/O stated that 

after digging out the land of Dino Ali the dead body of Anar was recovered. 

It was identified as the dead body of Anar Ali by Nurul Haque. The dead 

body of Anar was recovered from the cultivation field of Dino Ali on 

07/03/11 i.e five days subsequent to the missing of Anar as disclosed by 

PW-6, Iman Ali and PW-7 Nurul Haque Ali.  

  (xi) As per the medical evidence of the Doctor time since 

death at the time of post mortem performed on 9/3/11 was 7 to 14 days. 

Doctor also disclosed that the body was in advance decomposed state. So 

doctor's evidence corroborated the evidence of PW-1,2,5 & 6 relating to the 

fact that 5 days prior to the recovery of the dead body Anar Hussain was 

killed.   

  (xii) It is established by Iman Ali that the accused Dino Ali 

was very much present at the place of recovery on the night  of occurrence 

of missing of Anar. 

  (xiii) Dino Ali look the plea that he was not present at the 

village on the date of occurrence but it is established by Iman Ali (PW-6) 

that Dino Ali was very much present at the village on the date of incident.   

 

40. In the instant case the Doctor could not ascertain the cause of death 

as body was in decomposed state. But this cannot negate the other 

circumstantial evidence established by the prosecution against accused Dino 

Ali. The  circumstantial evidence discussed above are credible and 

trustworthy.  

 

41. In the instant case the chain of circumstantial evidence as discussed 

above is so complete that there is no escape from the conclusion that in all 

human probability the act of causing death of Anar and causing 

disappearance of the dead body by burying the dead body must have been 

done by the accused Dino.  

 

42. The prosecution has able to bring home the charge against the 

accused Dino Ali u/s-302/201 IPC. Accordingly, he is convicted u/s-302/201 

IPC.  
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43. In the instant case there is neither any direct evidence nor any 

circumstantial evidence against the accused, Maharuddin. None of the 

witnesses disclosed anything against the accused Maharuddin. Evidence is 

lacking that accused Maharuddin called the deceased to the house of Dino 

or that he was present at the house of Dino at the time of occurrence and 

anyway involved in the murder of Anar Hussain or causing disappearance of 

evidence relating to commission of murder of Anar Hussain. The 

circumstantial evidence established by the prosecution does not point out to 

the guilt of the accused Maharuddin. Prosecution has miserably failed to 

prove the case u/s-302/201/34 IPC against the accused Maharuddin beyond 

reasonable doubt and he is acquitted on benefit of doubt.   

 

44. Heard accused Dino Ali on the point of sentence. He prayed for 

showing him leniency as he is an aged person and as his wife is dependent 

upon him.  After hearing the accused on the point of sentence I sentence 

the accused Dino Ali to undergo R/I for life and to pay a fine of Rs.5000/- 

i/d S/I for another period of three months for committing offence u/s-302 

IPC. The accused is also sentenced  to undergo R/I for two years for 

committing offence u/s-201 IPC and to pay a fine of Rs.3000/- i/d S/I for 

another one month for committing offence u/s-201 IPC. The period of 

detention already undergone by the accused be set of as provided u/s-428 

CrPC.  

  

45. Accused person, namely, Maharuddin Ali will go on fresh bail of 

Rs.10,000/- with a surety of like amount u/s-437-A IPC assuring that he will 

appear before the higher court as and when such court issue notice in 

respect of any appeal or petition field against the judgment and order of 

this court.  

 

46.  Record shows that the deceased left behind his wife, Surjyabhanu 

and his father Bipad Ali. Definitely due to the prematured death of Anar Ali 

his wife and his father have suffered both mentally and economically. They 

were dependent upon the deceased. They require rehabilitation and entitled 



22 of 24  

 

for compensation.  The matter of  compensation is recommended to the 

District Legal Service Authority, Nalbari and District Legal Service authority, 

Nalbari will decide the quantum of compensation to be  awarded under 

victim's compensation scheme.  

                  

47. Furnish a copy of the judgment and order free of cost to the 

convicted accused. 

 

48. Judgment is pronounced in the open court in presence of the 

accused.  

  

49. Send a copy of judgment to the District Magistrate, Nalbari and also 

to the District Legal Service Authority. 

 

50. Copy of this judgment be kept with record. 

 

 Judgment is given under my hand and seal of this court on this the 

14th day of December, 2018 

 

                   Sessions Judge 
                          Nalbari 
 
 

Dictated & corrected by me 

  
 
        Sessions Judge, 
              Nalbari. 
 
 
 
D. Roy (steno) 
 
 
 
 
 
 
 
 



23 of 24  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

A P P E N D I X 

 

A. Prosecution witnesses 

   PW-1 Musst. Suryabhanu begum. 

  PW-2 Md. Bipad Ali.  

 PW-3 Thandu Ali. 

 PW-4 Habibur Rahman.  

  PW-5. Abdul Aziz. 

 PW-6 Md. Iman Ali. 

 PW-7 Md. Abdul Rouf. 

 PW-7   Nurul Haque Ali. 

 PW-8 Dr. R. Chaliha (M.O). 

 PW-9 Pulen Das(I.O). 

          

B. Defence witness 

  NIL 
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 Ext-1 Post-mortem report. 

 Ext-2 ejahar. 

 Ext-3 Sketch map. 

 Ext-4 Inquest report. 
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 Ext-5 Dead body challan. 

 Ext-6 Sketch map. 

 Ext-7 Charge-sheet.  

  

D. Defence  Exhibit 

 Nil. 

                                                                 

                                                                   Sessions Judge 
                                                                Nalbari 

 


